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E n g i n e e r s  

G A O ' s  r e f u s a l ,  i n  p r ior  d e c i s i o n ,  t o  q u e s t i o n  
a c o n t r a c t i n g  a g e n c y ' s  d e t e r m i n a t i o n  to 
secure s e r v i c e s  t h r o u g h  c o m p e t i t i v e  b i d d i n g  
p r o c e d u r e s  r a t h e r  t h a n  t h e  p r o c e d u r e s  pre- 
s c r i b e d  i n  t h e  Brooks  A c t  f o r  t h e  s e l e c t i o n  
o f  a r c h i t e c t u r a l  or e n g i n e e r i n g  f i r m s ,  is 
a f f i r m e d  on  r e c o n s i d e r a t i o n  s i n c e  i t  h a s  n o t  
been  e s t a b l i s h e d  t h a t  t h e  d e c i s i o n  was based 
on  errors o f  f a c t  or l a w .  

The A s s o c i a t i o n  o f  Soil  and F o u n d a t i o n  E n g i n e e r s  (ASFE) 
r e q u e s t s  t h a t  w e  r e c o n s i d e r  o u r  d e c i s i o n  i n  A s s o c i a t i o n  of 
S o i l  and F o u n d a t i o n  E n g i n e e r s ,  B-209547, May 23, 1983 ,  83-1 
C P D  551,  i n  which w e  d e n i e d  ASFE's protest  under  i n v i t a t i o n  
f o r  b i d s  ( I F B )  No. 540-19-83 i s s u e d  by t h e  V e t e r a n s  Admin- 
i s t r a t i o n  ( V A ) .  

ASFE a s s e r t e d  i n  i t s  pro tes t  t h a t ,  r a t h e r  t h a n  procur- 
i n g  by f o r m a l  a d v e r t i s i n g ,  t h e  VA s h o u l d  have used  t h e  
spec ia l  p r o c e d u r e s  f o r  t h e  p r o c u r e m e n t  o f  a r c h i t e c t u r a l  and 
e n g i n e e r i n g  (A-E) s e r v i c e s  p r e s c r i b e d  by t h e  Brooks  A c t ,  40 
U.S.C.  5 541 e t  3. ( 1 9 7 6 ) .  We d e c l i n e d  to  q u e s t i o n  t h e  
VA's a c t i o n s  z n c e  ASFE f a i l e d  t o  d e m o n s t r a t e  t h a t  t h e  
a g e n c y  i n t e n d e d  t o  c i r c u m v e n t  t h e  act .  ASFE a l t e r n a t i v e l y  
a r g u e d  t h a t  t h e  s o l i c i t a t i o n  o v e r s t a t e d  t h e  a g e n c h l s  a c t u a l  
n e e d s .  W e  a g r e e d  w i t h  ASFE on  t h i s  p o i n t ,  b u t  n o n e t h e l e s s  
d e n i e d  t h e  protest  o n  t h e  ground t h a t  ASFE w a s  n o t  p re ju-  
d i c e d  by t h e  error. 

ASFE now a r g u e s  t h a t  o u r  c o n c l u s i o n  c o n c e r n i n g  t h e  
Brooks  A c t  was b a s e d  o n  a n  e r r o n e o u s  i n t e r p r e t a t i o n  of t h e  
s o l i c i t a t i o n .  ASFE a l so  q u e s t i o n s  o u r  d e t e r m i n a t i o n  t h a t  
ASFE was n o t  p r e j u d i c e d .  We a f f i r m  o u r  p r e v i o u s  d e c i s i o n .  
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The VA i s s u e d  t h e  s o l i c i t a t i o n  t o  o b t a i n  da ta  n e c e s s a r y  
to  d e t e r m i n e  t h e  f e a s i b i l i t y  of a s i t e  for  c e m e t e r y  d e v e l o p -  
ment.  The  c o n t r a c t o r  is r e q u i r e d  to  d r i l l  so i l  b o r i n g s ,  
c l a s s i f y  s o i l s ,  p e r f o r m  tests needed  t o  comment on  matters 
s u c h  a s  slope s t a b i l i t y ,  and  c o n d u c t  s e v e r a l  t y p e s  o f  s u r -  
veys .  

ASFE f i r s t  c o n t e n d s  t h a t  our  d e t e r m i n a t i o n  c o n c e r n i n g  
t h e  p r o p r i e t y  o f  p r o c u r i n g  t h e s e  s e r v i c e s  c o m p e t i t i v e l y  was 
based  upon a n  e r r o n e o u s  c o n c l u s i o n  t h a t  t h e  t e s t  r e q u i r e m e n t  
d e l i n e a t e d  i n  t h e  I F B  d i d  n o t  require t h e  a p p l i c a t i o n  o f  
e n g i n e e r i n g  p r i n c i p l e s  and judgment .  I n  s u p p o r t  o f  t h i s  
a s s e r t i o n ,  ASFE c i t e s  a s t a t e m e n t  on  t h e  r e c o r d  by t h e  con- 
t r a c t i n g  o f f i c e r  which ,  i n  A S F E ' s  v i ew,  is  c o n t r a r y  to  o u r  
c o n c l u s i o n  r e g a r d i n g  t h e  t es t  r e q u i r e m e n t .  

W e  need n o t  c o n s i d e r  t h i s  a s s e r t i o n .  A l though  w e  d i d  
t a k e  t h e  p o s i t i o n  t h a t  t h e  tes t  r e q u i r e m e n t  was n o t  A-E i n  
n a t u r e ,  o u r  h o l d i n g  t h a t  t h e  u s e  o f  c o m p e t i t i v e  p r o c e d u r e s  
was proper c l e a r l y  w a s  n o t  b a s e d  on  t h i s  p o s i t i o n .  R a t h e r ,  
w e  s t a t e d  t h a t  e v e n  a s suming  t h e  t e s t  r e q u i r e m e n t  was A-E i n  
n a t u r e ,  t h e  VA's a c t i o n  was proper. I n  t h i s  r e g a r d ,  w e  
s t a t e d  t h a t :  

" [ E l v e n  i f  w e  accept ASFE's a s s e r t i o n  t h a t  
c e r t a i n  aspects o f  t h e  [ t e s t ]  r e q u i r e m e n t  are 
A-E i n  n a t u r e ,  i t  d o e s  n o t  f o l l o w  a s  a matter 
o f  log ica l  n e c e s s i t y  t h a t  Brooks  A c t  pro- 
c e d u r e s  had  to  be  u s e d  i n  t h e  p r o c u r e m e n t s .  
The r e a s o n  is t h a t  t h e  Brooks  A c t  d o e s  n o t  
r e q u i r e  t h a t  c o n t r a c t s  be awarded  t o  A-E 
f i r m s  m e r e l y  b e c a u s e  a r c h i t e c t s  o r  e n g i n e e r s  
migh t  d o  p a r t  o f  t h e  c o n t r a c t  work.. . . 
". . . [ G l i v e n  t h e  r e l a t i v e  scope o f  t h e  
c lear ly  n o n p r o f e s s i o n a l  s e r v i c e s  and t h e  
a l l e g e d  e n g i n e e r i n g  s e r v i c e s  [ t h e  tes t  
s e r v i c e s ] ,  w e  b e l i e v e  t h e  V A ' s  d e t e r m i n a t i o n  
[ t o  p r o c u r e  c o m p e t i t i v e l y ]  was r e a s o n a b l e . "  

Thus,  e v e n  i f  ASFE p r o v e d  t h a t  o u r  i n t e r p r e t a t i o n  o f  
t h e  tes t  c l a u s e  was e r r o n e o u s ,  t h i s  would n o t  e s t a b l i s h  
t h a t  o u r  h o l d i n g  was b a s e d  on  a n  e r ror  o f  f a c t  or l a w ,  a s  is 
r e q u i r e d  t o  p r e v a i l  i n  a r e q u e s t  f o r  r e c o n s i d e r a t i o n .  See 
Computer Data S y s t e m s ,  1 n c . - - R e c o n s i d e r a t i o n ,  6 1  Comp.  Gen. 
545 ( 1 9 8 2 ) ,  82-2 CPD 75. T h e r e f o r e ,  w e  w i l l  n o t  c o n s i d e r  
ASFE's argument .  

- 
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Next ,  ASFE s u b m i t s  s e v e r a l  a r g u m e n t s  t o  t h e  e f f e c t  t h a t  
West V i r g i n i a  l a w  r e q u i r e s  a n  e n g i n e e r  t o  s u b m i t  t h e  repor t  
r e q u i r e d  by t h e  s o l i c i t a t i o n  and  t o  s u p e r v i s e  t h e  tes ts  and 
p r o c e d u r e s  upon which  t h e  report  is based. I n  A S F E ' s  view,  
t h i s  e s t ab l i shes  t h a t  t h e  s e r v i c e s  are A-E s e r v i c e s  which  
m u s t  be  s e c u r e d  u n d e r  Brooks  A c t  p r o c e d u r e s .  T h i s  a rgument  
is m e r e l y  a r e f o r m u l a t i o n  o f  a r g u m e n t s  p r o f f e r e d  by ASFE i n  
i t s  i n i t i a l  p ro tes t ,  and w e  w i l l  n o t  c o n s i d e r  them a g a i n .  
See W. M. Grace, 1nc.--Request  f o r  R e c o n s i d e r a t i o n ,  
B-202842.2, Sep tember  2 1 ,  1981,  81-2 CPD 230. 
- 

F i n a l l y ,  ASFE c o n t e s t s  o u r  f i n d i n g  c o n c e r n i n g  t h e  e f f e c t  
of t h e  undu ly  r e s t r i c t i v e  n a t u r e  of t h e  s o l i c i t a t i o n .  The 
s o l i c i t a t i o n  r e q u i r e d  t h a t  a n  e n g i n e e r  p e r f o r m  t h e  c o n t r a c t  
and  a f f i x  h i s  or h e r  seal  t o  a l l  d r a w i n g s .  Inasmuch as t h e  
VA admi t t ed  t h a t  t h e  r e f e r e n c e s  t o  a n  e n g i n e e r  were inad -  
v e r t e n t  and  t h a t  t h e  r e q u i r e m e n t s  were n o t  A-E i n  n a t u r e ,  w e  
a g r e e d  w i t h  ASFE t h a t  t h e  r e s t r i c t i o n s  were n o t  r e a s o n a b l y  
r e l a t e d  to  t h e  V A ' s  minimum n e e d s .  Because  w e  p e r c e i v e d  no  
p r e j u d i c e  t o  A S F E ' s  members, however ,  w e  d e n i e d  t h i s  ground 
o f  t h e  protest. 

ASFE now a r g u e s  t h a t  i t s  members were i n  f a c t  p r e j u -  
d i c e d  i n  t h a t  some d i d  n o t  b i d  b e c a u s e  o f  t h e  e n g i n e e r i n g  
r e f e r e n c e s  i n  a non-Brooks A c t  s o l i c i t a t i o n ,  and others who 
p a r t i c i p a t e d  m i g h t  have  b i d  d i f f e r e n t l y  had t h e y  b a s e d  t h e i r  
b i d s  on  u s i n g  n o n p r o f e s s i o n a l  p e r s o n n e l .  

A s  w e  i n d i c a t e d  i n  o u r  May 23 d e c i s i o n ,  however ,  A S F E ' s  
members were n o t  p r e c l u d e d  from p a r t i c i p a t i n g  i n  or r e c e i v i n g  
a n  award u n d e r  t h i s  p rocuremen t .  ASFE's a r g u m e n t s  on  r econ-  
s i d e r a t i o n  are,  i n  o u r  v iew,  too s p e c u l a t i v e  to  w a r r a n t  
r e v e r s a l  o f  our d e c i s i o n  i n  t h a t  respect.  I n  a n y  e v e n t ,  t h e  
c o n t r a c t  h a s  been  c o m p l e t e d ,  and  had  been  a t  t h e  t i m e  o f  o u r  
i n i t i a l  d e c i s i o n ,  so t h a t  no  c o r r e c t i v e  a c t i o n  w i t h  respect 
t o  t h e  p a r t i c u l a r  p r o c u r e m e n t  is o r  was prac t icable .  We 
p o i n t  o u t ,  however ,  t h a t  i n  c o n n e c t i o n  w i t h  o u r  p r e v i o u s  con- 
s i d e r a t i o n  o f  t h i s  matter w e  n o t i f i e d  t h e  VA o f  t h e  impro- 
p r i e t y  so t h a t  f u t u r e  s o l i c i t a t i o n s  would be  p r o p e r l y  worded 
t o  state o n l y  t h e  minimum n e e d s  o f  t h e  agency .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S ta tes  
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